
HINDSIGHT
Welcome to the latest edition of our 
Hindsight publication.    

The effect of the credit crunch on property and stock market prices caused an 

increase in complaints against IFAs last year, which we are now seeing refl ected 

in the number of Ombudsman cases coming through the system. We have decided 

to concentrate this issue of Hindsight on looking at a number of cases and 

exploring why the Ombudsman reached the decision they did, either to reject or 

uphold the complaint. 

There has been a lot of press comment in recent weeks concerning proposals 

to increase the maximum limit for Ombudsman claims from £100,000 to either 

£150,000 or even £200,000. We have been party to discussions with the FSA on 

this and have told them of our concerns. We have included a brief introduction 

on how the Ombudsman process works and our objections to the proposals 

put forward.

These articles have been produced in collaboration with Mark Gibbon, Managing 

Director and Martin Archer, Legal Director.

We hope that you will fi nd these articles informative and useful.

If you have any comments on the content, or suggestions for future issues, please write to us 

or e-mail us at newsletter@collegiate.co.uk

 

Richard Turnbull 

Underwriting Director

Collegiate Underwriting

Autumn 2010

Cases go to the Financial Ombudsman Service 

(‘FOS’) because either, the IFA has issued 

a final outcome letter not upholding the 

complaint and the customer is dissatisfi ed 

with the decision, or redress has been offered 

but the quantum of this is disputed. 

The ‘FOS’ process involves an initial decision by 

an Adjudicator. This can be appealed by either 

party for a fi nal decision by the Ombudsman. 

If that decision is in favour of the customer 

it is binding on the IFA if accepted. There is 

no compulsion on the consumer to accept the 

decision and they can at this stage decide to 

seek compensation through the legal process. 

There is no appeal against the Ombudsman’s 

decision but there can be a judicial review. The 

Ombudsman is required to make decisions 

‘by reference to what is in the opinion of the 

Ombudsman, fair and reasonable in all the 

circumstances of the case’. To win a judicial 

review the litigant would need to prove that 

the entirety of the Ombudsman’s decision was 

so unfair that no right minded person would 

have made a similar decision. 

The basis for an Ombudsman decision can 

be more benefi cial to a consumer than the 

Financial Ombudsman Service



Execution only

‘UCIS’ were the subject of an article 

in our previous edition of Hindsight. 

The FSA have produced a factsheet 

on ‘UCIS’ as they are concerned 

about complicated investment 

opportunities being unlawfully 

promoted and sold to members of 

the general public. This is currently 

a hot topic at the FSA and any 

firm involved in these activities 

should ensure they are properly 

authorised and only advising 

suitable clients.

We had a complaint upheld where 

the customer had been advised 

to invest in a fund that was not 

regulated. This was based on 

the fact that ‘UCIS’ cannot be 

promoted to the general public, 

although they can be promoted to 

certifi ed high net worth individuals, 

sophisticated investors, self 

certified sophisticated investors 

and existing investors in ‘UCIS’. As 

the customer did not fall into any 

of these categories the investment 

was deemed to be mis-sold.

legal process through the courts 

because of the requirement to 

make a decision that is fair and 

reasonable rather than the need 

to prove legal liability. 

In particular, the Ombudsman 

rarely agrees to have an oral 

hearing although there is provision 

for this to be requested. In addition 

one cannot compel full disclosure 

of the client’s documents or 

documents in the possession 

of third parties and neither is it 

possible to join in third parties who 

may have a responsibility.

It is because of these limitations 

to the Ombudsman process that 

we have recently expressed 

our opposition to the proposed 

increase in level of Ombudsman 

award. There have been some 

suggestions that the limit will 

be increased to either £150,000 

or even £200,000. It is our view 

that compensating such a large 

sum of money without applying 

the full rigour of the legal system 

is not compatible with an IFA’s 

human rights. For sound public 

policy reasons the Ombudsman 

offers cheap and relatively quick 

access to justice, but necessarily 

that comes at a cost to rigor and 

detailed scrutiny. The FSA needs 

to recognise the limitations of the 

service. The courts are the correct 

forum for high value claims to be 

resolved.

The complaint was about an 

investment bond, which the IFA 

stated was sold on an execution 

basis. The letter to the customer 

at the time of sale stated ‘When 

making recommendations to our 

customers we would normally 

provide them with a letter 

explaining why we believe the 

transaction to be suitable, but 

as this transaction has been 

arranged at your own explicit 

request no such letter will be 

issued. All aspects of this contract 

have been selected by you, with no 

advice being given or requested.’

There was a third party involved 

who assisted the client with their 

fi nances and was not employed by 

the business. He confi rmed that 

he had acted as a friend.

The complaint was dismissed.

In a previous decision the 

Ombudsman stated ‘It would be 

fair to say that these transactions 

bear the hallmarks of an 

execution only transaction; that 

is, investments sourced by the 

investors themselves, discounts 

provided on the commission 

paid to the firm and then the 

application merely processed 

through a regulated fi rm.’

In summary for a transaction to 

be execution only the customer 

should have:

•  Identifi ed the product and 

product provider

•  Determined the level of 

premium

• Selected the fund

•  Selected the term of the 

contract

The IFA should have:

•  Confi rmed the basis of the 

transaction in writing

• Provided no advice 

•  Discounted commission/fees 

to refl ect the execution only 

basis

Unregulated Collective Investment Schemes (‘UCIS’)

The customers were retired in their 

late fi fties. They were advised to 

invest in excess of £150,000 in a 

property fund. This represented 

90% of their available assets. 

The Adjudicator on examining the 

case found:-

•  There was an inadequate 

analysis of the customer’s 

personal circumstances in 

order to arrive at a meaningful 

risk rating

•  There were two distinct and 

different defi nitions for the risk 

levels. It was unclear whether 

the customer was low/medium 

or low/cautious

•  The customers were retired 

with limited means to replace 

lost capital

•  A risk rating of low would have 

been appropriate

•  The responsibility to give 

advice extended to ensuring 

their overall portfolio was well 

balanced and appropriate for 

their general circumstances

•  Following the advice their 

portfolio was not suffi ciently 

balanced

•  The investment was funded by 

selling their with profi ts bond. 

There was no explanation of 

the increased risk associated 

with an investment into a 

property fund as compared to 

a with profi t fund

The Adjudicator found that had 

the customers understood the 

risks involved in investing in the 

property fund they would have 

retained their investment in the 

with profi ts fund. Compensation 

was recommended as the 

difference between the surrender 

value of the property bond and the 

value of the with profi t bond if it 

had remained in force.

The problems were the over 

concentration and the poor quality 

risk assessment.

Property investment bond



The complaint concerned an 

investment which was not 

commensurate with attitude 

towards investment risk as the 

customer could not afford to take 

risk. 

The investment represented 1/6 

of the total portfolio, the balance 

being invested in cash and 

premium bonds. The following 

were extracts from the suitability 

letter:

•  The fund in which your money 

is invested will invest primarily 

in equities this will provide a 

good degree of security while 

offering the potential for 

modest growth.

•  The investments will meet 

your required degree of risk 

which we have agreed to 

be balanced. Although as 

stated your attitude to risk is 

balanced you have decided 

to invest in slightly more 

cautious areas and will review 

in the future.

•  The key features document 

is attached. If you make 

withdrawals from this 

bond which exceed the net 

growth rate achieved by the 

underlying investments its 

value will fall.

•  It is important that you are 

aware that the value of units 

in a unit-linked investment, 

as well as any income they 

generate, can fall as well as 

rise and past performance is 

not a guarantee of the future. 

The Adjudicator stated that 

it is reasonable to expect 

policyholders to read the 

information they are given. 

After reviewing this information, 

he believed the nature of the 

investment was described in 

understandable terms and was 

suffi ciently clear. This was with 

particular regards to the fact 

that the value of the bond could 

fall as well as rise and that its 

performance was not guaranteed. 

In addition to providing an 

explanation of the way the 

investment would work, the 

adviser also had a responsibility 

to ensure that it was consistent 

with the client circumstances and 

requirements.

The fact find recorded that 

the customer had a balanced 

attitude to risk and this was 

confi rmed in the suitability letter. 

The Adjudicator considered 

the recommended funds were 

consistent with the level of risk 

the customer was prepared to 

accept. The amount invested was 

a small proportion of their overall 

holdings and it was reasonable 

to conclude that the client was 

prepared to accept some risk with 

this investment. 

The complaint was rejected. 

This case showed the benefi t of a 

well documented suitability letter 

and a risk assessment that was 

in tune with the Adjudicator’s 

assessment of the customer’s 

circumstances.

Fall in value of investment bond

The customer was taking a sabbatical from 

work for six months. The attitude to risk was 

assessed as low-medium and access would 

be required to the money on return to the 

UK in six months to purchase a property. The 

Ombudsman found that the investment was 

inappropriate for the following reasons:

•  The investment was one that needed to be 

held for the medium to long term, that is 

fi ve years or more. This was inconsistent 

with circumstances, short term needs and 

a balanced portfolio.

•  Penalty free access was required

•  Growth over one year was required

•  Customer was risk averse as the investment 

represented substantially all the assets and 

could not afford to lose it

The Ombudsman ordered redress based on a 

return of capital intact plus interest.

Investment bond in Eastern European commercial property

The customer had been paid compensation 

to provide fi nancial security for the rest of 

their life due to their inability to work. The 

customer was very reliant on this capital and 

it was important to ensure that there was no 

unnecessary risk. The Adjudicator made the 

following comments about investment risk:

•   Simply because the sales documentation 

is available does not demonstrate that a 

detailed explanation of the funds was made.

•  Prior to these investments, there is no 

real evidence that the customer had any 

investments to support they were willing to 

take a risk with capital or to suggest he had 

any fi nancial awareness

•   Some of the investments were notably high 

risk investments that the customer would 

not be prepared to take

•  The customer did not come from a fi nancial 

background and was reliant on the adviser

On this basis an award was made returning the 

original capital intact plus interest at base rate 

plus 1%.

The Ombudsman reviews each case on its 

merits and draws different conclusions 

depending on individual circumstances. In 

this case the customer had little fi nancial 

knowledge and experience. There is a different 

expectation on the advice that should be 

given to such a customer compared to an 

experienced investor.

Compensation payment to client

Transfer of pension from with profi ts to a SIPP

The customer was advised to transfer pension benefi ts at age 57. These were transferred 25% into a bank 

account to pay the tax free lump sum due in three years and 75% in a cautious income and growth portfolio. 

The Ombudsman found the advice unsuitable because of the customer’s cautious attitude to risk, her proximity 

to retirement, the high cost involved in the transfer, the fact the transfer was from a with profi ts arrangement 

and that no comparison with the benefi ts of the ceding scheme were carried out. Suitable advice would have been 

for the client to remain with the existing provider but to make appropriate fund switches to protect the value of 

her pension fund, in view of her cautious attitude to risk, and her intention to retire in three years.
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The customer sought advice on 

investing cash held in a SIPP. 

They did not want to take risks 

and were looking for a very secure 

approach. The cash was invested 

in an offshore bond, this was 

spread in the deposit accounts of 

four offshore banks.

The Adjudicator found:

•  The bond recommended was 

not a ‘no risk’ investment.

•  The IFA had explained that 

by depositing in banks via an 

offshore bond the client could 

not benefi t from the banking 

compensation scheme

•  KSF was rated A1 for long term 

strength by Moody’s

•  KSF had a guarantee from 

its parent company, lodged 

with the Isle of Man Financial 

Services Authority

•  The customer had previously 

invested pension monies in 

property funds.

•  The customer was not a ‘no risk’ 

investor, they were a low risk 

investor

•  The bond was suitable for a low 

risk investor

The complaint was not upheld.

The crucial factors in this decision 

were that the client’s attitude to 

risk was low, the IFA had explained 

that the Banking Compensation 

Scheme did not apply and the 

money was spread across four 

deposit holders.

The latest information on KSF is 

that the administrator is expecting 

to pay creditors between 80%-

90% of their investments.

Transfer of pension

Kaupthing Singer & Friedlander Isle of Man

Keydata

The customer was aged 62 and 

had a mostly cautious attitude to 

risk. The Ombudsman considered 

that the annuity deferral and 

investment in potentially volatile 

funds did not meet the customer’s 

attitude to risk. He decided that 

the customer should have been 

advised to take an annuity and 

ordered compensation on the 

basis that an annuity had been 

purchased at the time of the advice. 

This involved taking an annuity on 

the remaining benefi ts in the plan 

and purchasing a further annuity 

to cover the shortfall. The past 

loss was calculated by comparing 

what had been withdrawn from 

the fund against what would have 

been taken had an annuity been 

purchased. 

Where a client is assessed as 

having a cautious attitude to risk 

it is unlikely that the Ombudsman 

is going to accept that an income 

drawdown contract is best advice. 

This was an investment into a 

Keydata Secure Income investment 

bond. The IFA wrote to the 

customer stating that whilst the 

Keydata Secure Income Fund does 

not provide an absolute guarantee 

of full capital return at maturity, 

the implicit aim of the investment is 

indeed to protect the original capital 

value at maturity. In 2009 Keydata 

Investment Services Ltd went into 

administration and the Serious 

Fraud Offi ce began an investigation. 

The complaint was that this was not 

a suitable investment. The fi ndings 

of the adjudicator were:-

•  Investment was affordable

•  The customer had some 

experience of investments

•  The customer was prepared to 

accept some degree of risk to 

capital

•  The investment was consistent 

with the degree of risk that the 

customer was prepared to accept

On this basis the adjudicator was 

not persuaded that the investment 

was unsuitable and commented 

that he could not hold the IFA 

responsible for any fraud that may 

have occurred at Keydata.

£100m was invested in Keydata 

Secue Income Bonds one, two and 

three. This money was invested 

in bonds issued by Luxembourg 

company SLS Capital and used to 

purchase life policies relating to 

individuals in the USA. SLS was 

under the control of Mr Elias. Funds 

were misappropriated to meet 

other business needs. The Serious 

Fraud Office are tracing where 

these funds have gone. They are 

now investigating a company called 

Lifemark SA, which carried on the 

same business as SLS but under 

different ownership.  

Drawdown v Annuity

At the time of advice the client 

was less than two years away from 

when they wanted to take pension 

benefi ts. Although the client would 

then be 50, the pension fund had 

been secured as part of a divorce 

settlement and was the main 

source of income. The client was 

exposed to investment risk and 

the fund lost value. 

The client’s attitude to risk as 

cautious was not in dispute. The 

Ombudsman accepted that the 

asset allocation proposal could 

be considered reasonable if the 

intention had been to invest 

for the long term. However 

there was always an intention 

to take benefi ts at age 50. The 

advice should have refl ected this 

objective. The asset allocation 

was wrong for the short timescale. 

The Ombudsman considered that 

a mix of cash, corporate bonds 

and gilts would have been more 

appropriate. However as the 

loss was clearly in excess of the 

maximum the Ombudsman could 

award of £100,000 this was not 

resolved. 

Investing for the wrong timescale 

is a common cause of problems. 

This can also happen when a 

client has a mortgage which is 

subject to penalties if paid off. 

Instead of investing money which 

is earmarked for repaying the 

mortgage securely it is exposed to 

investment risk. At the wrong time 

this can cause losses. Invariably 

a complaint will be forthcoming 

which will be very difficult to 

defend. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /sRGB
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [72 72]
  /PageSize [1275.591 907.087]
>> setpagedevice


